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June 1, 2013 
 

SUMMARY OF JUMPSTART OUR BUSINESS STARTUPS (JOBS) ACT1	

 
On April 5, 2012, President Obama signed the Jumpstart our Business Startups Act (“JOBS Act”) into law2.  The JOBS 
Act consists of seven sections or titles.  The following is a summary of each of the Titles promulgated under the JOBS 
Act except Title III.  Separately,we have prepared a white paper on Title III of the JOBS Act, the “Capital Raising Online 
While Deterring Fraud and Unethical Non-Disclosure Act of 2012” or the “Crowdfund Act.”	

The JOBS Act was passed on a bipartisan basis by overwhelming votes in the House and Senate.  The Act seeks to 
increase American job creation and economic growth by improving access to the public capital markets for emerging 
growth public companies by relaxing disclosure, governance and accounting requirements, easing the restrictions on 
analyst communications and analyst participation in the public offering process, and permitting companies to “test the 
waters” for public offerings. The JOBS Act also includes provisions designed to allow some private companies to defer 
going public, including provisions raising the threshold shareholder requirement before requiring registration under the 
Securities Exchange Act of 1934 (the “Exchange Act”), eliminating some restrictions on general solicitation in connection 
with private placements and providing additional capital raising exemptions from under the Securities Act of 1933 (the 
“Securities Act”), including crowdfunding and an expanded exemption under Regulation A of Securities Act. 

 

TITLE I—REOPENING AMERICAN CAPITAL MARKETS TO EMERGING GROWTH COMPANIES 
 
Introduction –  
 
Title I provides scaled disclosure provisions for emerging growth companies, including, among other things, two years of 
audited financial statements in the Securities Act registration statement for an initial public offering of common equity 
securities, the smaller reporting company version of Item 402 of Regulation S-K, and no requirement for Sarbanes-Oxley 
Act Section 404(b) auditor attestations of internal control over financial reporting. Title I also enables emerging growth 
companies to use test-the-waters communications with qualified institutional buyers (“QIBs”)3 and institutional accredited 
investors and liberalizes the use of research reports on emerging growth companies.  Each of these areas is discussed 
below. 
 

What is an Emerging Growth Company? 
Title I of the JOBS Act created a new category of company called an Emerging Growth Company (“EGC”).4  An EGC is 
defined as a company with total annual gross revenues of less than $1 billion during its most recently completed fiscal 
year that first sells equity in a registered offering after December 8, 2011.  Total revenues are as posted on the 
company’s income statement prepared in accordance with US GAAP.  The registered offering of debt securities prior to 
December 8, 2011, does not disqualify an otherwise qualifying EGC. 
 

																																																													
1
Disclaimer:	This	white	paper	is	for	general	information	only.	It	is	not	legal	advice.	Legal	counselshould	be	contacted	before	any	action	is	taken	on	
a	matter	that	is	discussed	in	this	paper.	
2Pub.L.	No.	112-106,	126	Stat.	306.	
3	The	term	“qualified	institutional	buyer”	is	defined	in	Rule	144A(a)(1)	[17	CFR	230.144A(a)(1)]	and	includes	specified	institutions	that,	in	the	
aggregate,	own	and	invest	on	a	discretionary	basis	at	least	$100	million	in	securities	of	issuers	that	are	not	affiliated	with	such	institutions.	Banks	
and	other	specified	financial	institutions	must	also	have	a	net	worth	of	at	least	$25	million.	A	registered	broker-dealer	qualifies	as	a	QIB	if	it,	in	the	
aggregate,	owns	and	invests	on	a	discretionary	basis	at	least	$10	million	in	securities	of	issuers	that	are	not	affiliated	with	the	broker-dealer.	
4	See	Sections	101(a)	and	(b)	of	the	JOBS	Act	adding	the	definition	of	an	emerging	growth	company	to	Section	2(a)(19)	of	the	Securities	Act	and	
Section	3(a)(80)	of	the	Exchange	Act.	
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In addition, an EGC loses its EGC status on the earlier of (i) the last day of the fiscal year in which it exceeds $1 billion in 
revenues; (ii) the last day of the fiscal year following the fifth year after its IPO (for example, if the Issuer has a December 
31 fiscal year end and sells equity securities pursuant to an effective registration statement on May 2, 2012, it will cease 
to be an EGC on December 31, 2017); (iii) the date on which it has issued more than $1 billion in non-convertible debt 
during the prior three-year period; or (iv) the date it becomes a large accelerated filer (i.e., its non-affiliated public float is 
valued at $700 million or more).   
 
EGC status is not available to asset-backed securities issuers (“ABS”) reporting under Regulation AB or investment 
companies registered under the Investment Company Act of 1940, as amended.  However, business development 
companies (BDCs) do qualify. 
 
The Securities and Exchange Commission (the “SEC”)issued guidance, via frequently asked questions (“FAQs”), on Title 
I of the JOBS Act regarding its applicability to exchange offers, merger and spin-off transactions, considerations for 
determining whether a company qualifies as an EGC and the financial information that an EGC includes in certain 
filings.5The following is a summary of some of these questions and answers.  
 
In determining total annual gross revenues following a reverse merger, if the financial statements for the most recent 
year included in the registration statement are those of the predecessor of the issuer—for example, following a reverse 
merger—the predecessor’s revenues should be used in determining if the issuer meets the definition of an EGC.6  
However, if a subsidiary is filing a registration statement as part of a spin-off from the parent, only the subsidiary need 
qualify as an EGC regardless of whether or not the parent qualifies.7 
 
Importantly, former Exchange Act reporting companies that cease to report and later determine to conduct an initial 
registered offering of equity securities can qualify as an EGC.  In particular, the SEC has indicated that “if an Issuer 
would otherwise qualify as an emerging growth company but for the fact that its initial public offering of common equity 
securities occurred on or before December 8, 2011, and such issuer was once an Exchange Act reporting company but 
is not currently required to file Exchange Act reports, then it [the SEC] would not object if such Issuer takes advantage of 
all of the benefits of emerging growth company status.”8 
 
The EGC definition, and therefore the benefit of the reduced reporting rules, only applies to companies that complete 
their first sale of common equity securities pursuant to an effective registration statement under the Securities Act after 
December 8, 2011.  Moreover, in determining EGC status, the SEC counts the sale of common equity securities by 
selling shareholders pursuant to a resale registration statement.9 
 
Moreover, an entity that completes a reverse merger or other transaction that makes it a successor reporting entity would 
determine its EGC eligibility based on the predecessor entity’s eligibility.  That is, if a private operating entity completes a 
reverse merger with a public company that went public via a registered offering prior to December 8, 2011, it would not 
qualify as an EGC.  However, a Form 10 registration statement would not disqualify an entity from EGC status, as it is 
filed under the Exchange Act does not result in the sale of common equity. 
 
The SEC has stated that the determination of whether a company qualifies as an EGC is made at the time it makes a 
submittal asking for such qualification.  Accordingly, if a company filed a registration statement today asking to be treated 
as an ECG and asking to be allowed to use the scaled-down disclosure requirements and avail itself of confidentiality 
during the review process, the SEC would confirm that it qualified as of today.  If, during the review process, the 
company no longer qualifies as an EGC, it would be required to publicly file a new registration statement meeting the full 
disclosure requirements.10 
 

																																																													
5	See	Frequently	Asked	Questions	of	General	Applicability	on	Title	I	of	the	JOBS	Act,	available	at	
http://www.sec.gov/divisions/corpfin/guidance/cfjjobsactfaq-title-i-general.htm	(“Title	I	FAQs”).	
6		See	Title	I	FAQs,	Question	No.	47.	
7	See	Title	I	FAQs,	Question	No.	53.	
8	See	Title	I	FAQs,	Question	No.	54.	
9See	Title	I	FAQs,Question	No.	2.	
10See	Title	I	FAQs,	Question	No.	3.	
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On the other hand, if a company filed a registration statement prior to April 5, 2012, it would be allowed to amend to 
provide the scaled-down disclosure.  Moreover, if an EGC completed its IPO after December 8, 2011, but prior to April 5, 
2012, it may use the scaled-down disclosure in its periodic reports (10-Q’s and 10-K’s) going forward, as long as it 
continues to qualify as an EGC.  Once a company is established as an EGC, it must follow the accounting standards set 
forth for an EGC (Section 7(a)(2)(B) of the Securities Act and Section 107(b) of the JOBS Act), but it may voluntarily 
comply with some of the other regular disclosure requirements.11   A decision to be an EGC for accounting purposes is 
irrevocable, and the appropriate transition accounting rules must be followed.12 
 
The $1 billion figure may seem high.  A report issued by Jay R. Ritter, Cordell Professor of Finance, University of Florida 
entitled “Initial Public Offerings Sales Statistics through 2011” showed that in 2011, only approximately 13% of IPO 
companies had sales in excess of $1 billion.  However, upon consideration of the fact that Title I of the JOBS Act in 
essence waters down and eliminates much of the Sarbanes Oxley Act of 2002 (“SOX”), Dodd-Frank Wall Street Reform 
and Consumer Protection Act (the “Dodd-Frank Act”) passed in 2010, and other strict regulatory requirements for 
companies engaging in an IPO, the number isn’t high at all.  Title I of the JOBS Act eliminates many SOX and other 
regulatory requirements for newly public companies – that is its goal and point, so its broad application makes sense 
from that perspective.   
 

Benefits Afforded to an Emerging Growth Company 
 
The particular relief and benefits afforded to an EGC under Title I of the Jobs Act are:  
 
(i) Limited Financial Disclosure and MD&A in Registration Statements for the public offering of equity securities:  
EGCs will only need to provide two years of audited financial statements instead of the now required three years, with 
the corresponding reduction in their MD&A discussion, in a registration statement filed for the public offering of equity 
securities (that is, registration statements filed under the Securities Act, and not Form 10 registration statements filed 
under the Exchange Act).13  In addition, in any registration statement or periodic report, an EGC’s presentation of 
selected financial data, which would otherwise cover data for the preceding five years, will only need to include the 
earliest audited period presented in the EGC’s IPO registration statement.   
 
The SEC has indicated that once an EGC election is made, all financial information that otherwise would require a three-
year look back may be limited to two years, including selected financial information14and financial statements of 
significant related entities in a registration statement15.  Moreover, in its first annual report on Form 10-K, following the 
registration statement, an EGC can likewise limit its financial disclosure to the two years16.  However, if the EGC does 
not qualify as a smaller reporting company, it will have to provide three years of financial statements in each annual 
report thereafter.17  In addition, Title I of the JOBS Act does not relieve an EGC from any of its management discussion 
and analysis disclosure obligations under Section 303 of Regulation S-K other than limiting the discussion to two years in 
its initial registration statement and first annual report filed thereafter.18 
 
Likewise, where the EGC is filing its initial registration statement in connection with an exchange offer or merger, it need 
only provide two years of financial statements for the target company.19 
 
(ii) Executive Compensation Disclosure:  EGCs can report executive compensation as a smaller reporting company 
and will not be required to obtain shareholder approval for executive officer compensation.20  That is, EGCs will not need 
																																																													
11SeeTitle	I	FAQs,	Question	No.	7.	
12See	Title	I	FAQs,	Question	No.	37.	
13	See	Sections	102(b)	and	(c)	of	the	Jobs	Act.	
14
See	Title	I	FAQs,	Question	No.	11.	

15	See	Title	I	FAQs,	Question	No.	16.	
16	See	Title	I	FAQs,	Question	No.	30.	
17	See	Title	I	FAQs,	Question	No.	30.	
18	See	Title	I	FAQs,	Question	No.	41.	
19	See	Title	I	FAQs,	Question	No.	45.	
20	See	Section	102(a)	of	the	Jobs	Act.	
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to solicit “say-on-pay” or “say-on-golden-parachute” votes by their shareholders. In addition, they will not need to provide 
information regarding the relationship between executive compensation actually paid and the financial performance of 
the issuer and “internal pay equity” (i.e., the ratio of CEO compensation to the median of compensation for all other 
employees) as required by the Dodd-Frank Act. An EGC can use the smaller reporting company (i.e., companies with a 
public float of less than $75 million) executive compensation disclosure (under Item 402(l) of Regulation S-K) in 
registration statements, proxy statements, and periodic and other reports. As a result, among other things, EGCs will not 
have to provide a compensation discussion and analysis (CD&A) or a discussion regarding the relationship of 
compensation to risk; will be able to limit the disclosure in their summary compensation tables to information regarding 
three executive officers instead of the usual five, covering only two years instead of the usual three; and will have to 
provide only three of the seven compensation tables otherwise required (the Summary Compensation, Outstanding 
Equity Awards and Directors’ Compensation Tables), substituting limited narrative disclosure for the omitted tables. 
 
[sec 103](iii) Sarbanes-Oxley Act of 2002 (SOX) Rule 404 Relief:  EGCs will not need to provide auditor attestation 
reports in connection with their audits of internal control over financial reporting as required under SOX Section 
404(b).21Management’s attestation on internal control for the period covered by each report is still required. 
 
(iv) Relief from compliance with new accounting standards:  Title I offers relief from compliance with new US GAAP 
public accounting requirements.22  EGCs will not have to comply with any new or revised financial accounting standards 
unless and until the standard is likewise applicable to private companies (unless they elect, in their first Exchange Act 
periodic report or registration statement, to comply with financial accounting standards applicable to non-EGCs, the 
election of which is irrevocable).  A new or revised accounting standard is defined as any update issued by the Financial 
Accounting Standards Board to its Accounting Standards Codification after April 5, 2012, the date of enactment of the 
JOBS Act.  Nor will they have to comply with any rules that may be adopted by the Public Company Accounting 
Oversight Board (“PCAOB”) requiring mandatory auditor rotation every five years or “enhanced” or supplemented audit 
reports that would require the auditor to provide additional information or comment about the audit, both concepts that 
have recently been under consideration by the PCAOB.  
 
(v) Confidential submittal and review of registration statements:  The JOBS Act allows the confidential submittal, 
review and treatment of initial public offering (IPO) registration statements with the SEC until just 21 days prior to 
commencing a road show.23An EGC may initiate the “initial public offering”24  (“IPO”) process by submitting their IPO 
registration statements confidentially to the SEC for nonpublic review by the SEC staff. A confidentially submitted 
registration statement is not deemed filed under the Securities Act and accordingly is not required to be signed by an 
officer or director of the Issuer or include auditor consent.  Signatures and auditor consent are required at the time the 
registration is filed, no later than 21 days prior to commencing a “road show.”25If the EGC does not conduct a traditional 
road show, then the registration statements and confidential submissions must be publicly filed no later than 21 days 
prior to the anticipated effectiveness date of the registration statement.   
 
This confidential process will allow an EGC to defer the public disclosure of sensitive or competitive information and 
avoid the public disclosure altogether if it ultimately decides not to proceed with the offering. To avail itself of the EGC 
confidential review process, an EGC identifies itself as such on the cover page of its registration statement. 
 
An EGC may also avail itself of the confidential submittal and review process in relation to an exchange offer or merger.  
However, the JOBS Act does not amend the Exchange Act.  Accordingly, an EGC would still be required to make filings 
under sections 13 and 14 of the Exchange Act for pre-commencement tender offer communications and proxy soliciting 
materials in connection with the business combination transaction. 
 

																																																													
21	SeeSection	103	of	the	JOBS	Act.	
22	See	Section	102(b)(1)	of	the	JOBS	Act.	
23
See	Section	106(a)	of	the	JOBS	Act.	

24
The	term	“initial	public	offering	date”	is	defined	in	Section	101(c)(2)	of	the	JOBS	Act	as	the	“date	of	the	first	sale	of	common	equity	securities	of	

an	issuer	pursuant	to	an	effective	registration	statement	under	the	Securities	Act	of	1933.”	
25
A	“road	show”	is	defined	in	Securities	Act	Rule	433(h)(4)		as	“an	offer...	that	contains	a	presentation	regarding	an	offering	by	one	or	more	

members	of	the	issuer’s	management...	and	includes	discussion	of	one	or	more	of	the	issuer,	such	management,	and	the	securities	being	offered.”	
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Although a registrant may avoid public and media scrutiny during the review process, at the time that it must file its public 
registration statement, all comment letters and responses will likewise be made available on the EDGAR system.  
Accordingly, registrants are advised to treat confidential filings with the same care and professionalism they would with 
all public filings.  In addition, to assist the SEC in this process, the registrant itself will be required to re-file all comment 
letter responses as correspondence in the EDGAR system.   
 
The confidential treatment process for EGCs is in addition to, and does not supplant, the existing SEC Rule 8326 
confidentiality request procedure.  Rule 83 currently allows persons and entities to request that certain information be 
kept and remain confidential.  Although Rule 83 is generally used in the context of investigations and administrative 
proceedings, it is sometimes used in association with information in registration statements and periodic reports filed with 
the SEC.  Since the EGC confidential treatment is temporary (the entire file, including comment letters and responses, 
will be made publicly available at least 21 days before a road show commences or effectiveness of the registration 
statement), if an EGC desires Rule 83 confidential treatment, they should follow all Rule 83 procedures and clearly mark 
confidential information on any documents or portions of documents for which they are seeking this relief.   
 
(vi)Elimination of restrictions on analysts and research communications:  Section 105(a) of the JOBS Act amends 
Section 2(a)(3) of the Securities Act to eliminate restrictions on publishing analyst research and communications while 
IPOs are under way.  Under prior law, research reports by analysts, especially those participating in an underwriting of 
securities of the subject issuer, could be deemed to be “offers” of those securities under the Securities Act and, as result, 
could not be issued prior to completion of an offering. Section 2(a)(3) of the Securities Act as amended by Section 105(a) 
of the JOBS Act provides that publication or distribution by a broker or dealer of a research report about an EGC that is 
the subject of a proposed public offering of its securities does not constitute an offer of securities, even if the broker or 
dealer that publishes the research is participating or will participate as an underwriter in the offering.  Moreover, the 
term“research” is defined broadly as any information, opinion or recommendation about a company and includes oral as 
well as written and electronic communications. This research need not be accompanied by a full prospectus and need 
not provide information “reasonably sufficient upon which to base an investment decision.” The research need not even 
be consistent with the prospectus, if there is one. In other words, research providers are free to say just about anything 
they wish about an IPO candidate, limited only by the general anti-fraud rules.  
 
Section 105(b) of the JOBS Act eliminates existing restrictions on publishing research following an IPO or around the 
time the IPO lockup period expires or is released. Currently, under SEC and Financial Industry Regulatory Authority 
(“FINRA”) rules, underwriters of an IPO cannot publish research for 25 days after the offering (40 days if they served as a 
manager or co-manager), and managers or co-managers cannot publish research within 15 days prior to or after the 
release or expiration of the IPO lockup agreements (so-called “booster shot” reports). The Act requires FINRA and the 
SEC to eliminate these restrictions with respect to EGCs. As a result, any research analyst will be able to publish at any 
time after an EGC IPO, including immediately after the offering.   
 
On October 11, 2012, FINRA amended its rules to conform with therequirements under Section 105(b) of the JOBS Act.  
In particular, it amended NASD Rule 2711 to eliminate all quiet periods.   
 
(vii) Testing the waters:  Section 105(c) of the JOBS Act added renumbered paragraph (d) to Section 5 of the Securities 
Act which permits EGCs, and any person acting on its behalf, to test the waters by engaging in pre-filing communications 
with qualified institutional buyers or institutions that are accredited investors regarding their interest in the offeringsubject 
to the requirement that no security may be sold unless accompanied or preceded by a Section 10(a) prospectus.  As an 
EGC would not have filed any documents or requests with the SEC at this stage, it will be up to the EGC to determine 
whether it qualifies as an EGC prior to commencing test-the-waters communications.  Under current rules, “well-known 
seasoned issuers,” or WKSIs, can engage in similar test-the-waters communications, but smaller, less mature public 
companies and pre-IPO companies cannot. These new test-the-waters communications can be oral or written, and can 
be made either before filing a registration statement or after. They can be made in connection with an IPO or any other 
registered offering. These communications will still be subject to anti-fraud rules. 
 
In addition, an EGC may engage in test-the-waters communications with QIBs and institutional accredited investors in 
connection with exchange offers and mergers.  However, the JOBS Act does not amend the exchange offer or merger 

																																																													
26
17	CFR	200.83.	
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requirements under the Exchange Act.  Accordingly, an EGC would still be required to make filings under Sections 13 
and 14 of the Exchange Act for pre-commencement tender offer communications and proxy soliciting materials in 
connection with a business combination transaction. 
 
(viii) Waiver of research analyst, investment banker and issuer company conflicts:  The JOBS Act waives many 
conflict of interest restrictions on three-way communications between research analysts, investment bankers and 
company management.  Current limitations trace back to the “global research analyst settlement” of 2003, in which 
several key investment banks agreed to these restrictions as part of a settlement of claims of undue influence of 
investment banking interests arising out of the dot-com bust.27 The restrictions were designed to address perceived 
conflicts of interest involving analysts and investment bankers, particularly the perception that bankers sometimes 
promised their clients favorable research to win underwriting business, while analysts supported their firms’ investment 
banking businesses by issuing favorable research on companies they did not believe in.  
 
The Act requires FINRA and the SEC to roll back certain restrictions related to the IPOs of EGCs.28Title I expressly 
prohibits the SEC and FINRA from adopting or maintaining restrictions on who can arrange communications between a 
securities analyst and a potential investor, or restrictions on research analysts and investment bankers meeting together 
with an EGC. Further, under Title I analysts may attend meetings with management of EGCs and investment bankers; 
however, analysts are still prohibited from soliciting investment banking business, offering to change recommendations in 
exchange for investment banking business, and publishing research with which they personally disagree.  Analysts may 
also attend initial meetings between investment bankers and potential underwriting clients and explain analyst services, 
outline research programs and answer follow-up questions, all of which was previously prohibited. 
 
An analyst may now talk with potential investors regarding an IPO, but cannot be directed to do so by investment 
bankers.  Similarly, bankers can arrange, but not participate in, communications between analysts and their clients.  An 
analyst may now participate in presentations by management of an EGC to a sales force and provide input, including 
industry trends and information they have garnered through their research.  However, analysts may still not participate in 
a road show. 
 
As for parties to the global research analyst settlement, a court order will be required to lift the restrictions for those firms. 
Other restrictions will remain in place, such as analyst certification requirements, limitations on compensation practices, 
prohibitions on banker input into research, and provisions relating to budgeting and oversight of the research function. 
 
On October 11, 2012, FINRA amended NASD Rule 2711 to conform to both the wording of the JOBS Act and the SEC-
published interpretive guidance discussed in this white paper.     
 

Conclusion 
Both SOX and the Dodd-Frank Act had a devastating financial impact on smaller public companies and are a powerful 
deterrent to those thinking of going public.  The benefits of going public include access to capital markets to obtain 
financing for growth and acquisitions and create value for its shareholders and investors.  On the downside are the 
tremendous costs of maintaining compliance with the Exchange Act reporting requirements.  Those costs are not just 
financial; the costs imposed on management in terms of time are also tremendous.  In fact, once public, the bulk of time 
spent by senior management involves dealing with being public, whether it is making sure that internal controls are 
effective, reviewing transactions for disclosure requirements, reviewing 10-Q’s, 10-K’s and 8-K’s, or dealing with 
investment bankers and shareholder relations issues.   
 
Even prior to making the decision to go public, the perceived costs are a deterrent.  The JOBS Act, and in particular Title 
I granting an IPO on-ramp and reporting relief to EGCs, will alter that perception enough to cause an influx of IPOs.  In 
fact, the first quarter of 2012 saw the biggest jump in new IPO filings since 2007.  That is what we know about.  Since 
EGCs can now submit registration statements confidentially, we do not know how many have done so and are on the 
IPO on ramp right now.   
 
																																																													
27
SEC	v.	Bear,	Stearns	&	Co.	Inc.,	No.	03	Civ.	2937	(WHP)	(S.D.N.Y.).		Also	seehttp://www.sec.gov/litigation/litreleases/lr18438.htm.		

28
See	Sections	105(a)	and	(b)	of	the	JOBS	Act.	
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TITLE II—ACCESS TO CAPITAL FOR JOB CREATORS 
 
Title II of the JOBS Act provides that, within 90 days of the passage of the JOBS Act (i.e., July 5, 2012), the SEC will 
amend Section 4(a)(2) (formerly Section 4(2)) of the Securities Act and Regulation D promulgated thereunder, to 
eliminate the prohibition on general solicitation and general advertising in a Rule 50629 offering under Regulation D, so 
long as all purchasers in such offering are accredited investors.30Rule 506 is a safe harbor promulgated under Section 
4(a)(2) of the Securities Act, exempting transactions by an issuer not involving a public offering.  In an offering of 
securities pursuant to Rule 506, an issuer can sell an unlimited amount of securities to accredited investors and up to 35 
unaccredited sophisticated investors.  The standard to determine whether an investor is accredited is the reasonable 
belief of the issuer.  Currently, Rule 506 offerings must abide by certain general conditions set forth in Rule 502, 
including Rule 502(c), which prohibits general solicitation and advertising.  The SEC is required to make the same 
amendment to Rule 144A so long as all purchasers in the Rule 144A offering are QIBs.31A Rule 506 offering will not be 
considered a public offering (i.e., will lose its exemption) by virtue of a general solicitation or general advertising so long 
as the issuer has taken “reasonable steps to verify” that purchasers of securities are accredited investors.  In contrast, no 
such “verification” requirement will apply to a resale transaction covered by amended Rule 144A where a seller need 
only have a reasonable belief that all purchasers are QIBs.  Since it would be impossible to ensure that only accredited 
investors receive, review or become aware of general solicitations and advertisements, the amendment to Rule 506 
focuses on ensuring that the purchasers meet the qualification requirements of the new rule.   

Although not timely, on August 29, 2012, the SEC finally issued proposed rules in Release No. 33-3954 pursuant to the 
mandate of this section of the JOBS Act.32  In a move that is widely supported by legal practitioners, including the 
Federal Regulation of Securities Committee of the Business Law Section of the American Bar Association, the SEC has 
proposed simple modifications to Regulation D and Rule 144A mirroring the JOBS Act requirement.  In fact, in Release 
No. 33-9354, the SEC states that it is “proposing only those rule and form amendments that are, in our view, necessary 
to implement the mandate” in the JOBS Act.   

Rule 506 is a safe harbor promulgated under Section 4(a)(2) of the Securities Act, exempting transactions by an issuer 
not involving a public offering.  In an offering of securities pursuant to Rule 506, an issuer can sell an unlimited amount of 
securities to accredited investors and up to 35 unaccredited sophisticated investors.  The standard to determine whether 
an investor is accredited is the reasonable belief of the issuer.  Currently, Rule 506 offerings must abide by certain 
general conditions set forth in Rule 502, including Rule 502(c), which prohibits general solicitation and advertising.   

Presently, Rule 144A does not explicitly prohibit general solicitation and advertising, but it does limit all offers of 
securities to QIBs, which has the same practical effect.  Section 5 of the Securities Act (the registration requirement) as 
well as most of the exemptions and safe harbor exemptions regulate both the offers and sales of securities. As further 
brief background on Rule 144A, it is noted that technically Rule 144A is not an Issuer’s exemption, but rather is a safe 
harbor for the resale of restricted securities to QIBs, much as Rule 144 is a safe harbor for the resale of restricted 
securities generally.  However, since its passage in 1990, market participants have used Rule 144A as a means of 
raising capital for issuers by engaging in a Regulation S33 offering followed by the immediate resale of such securities to 
QIBs in reliance on Rule 144A.  This method of capital raisinghas become widely known as a Rule 144A Offering.  

																																																													
29
17	CFR	230.506.	

30	SeeSection	201(a)(1)	of	the	JOBS	Act.	
31	SeeSection	201(a)(2)	of	the	JOBS	Act.	
32See	Eliminating	the	Prohibition	Against	General	Solicitation	and	General	Advertising	in	Rule	506	and	Rule	144A	Offerings,	SEC	Release	No.	33-
9354	(Proposing	Release),	77	Fed.	Reg.	54464	(August	29,	2012),	available	at	http://www.sec.gov/rules/proposed/2012/33-9354.pdf.	
33
Regulation	S	under	the	Securities	Act	[17	CFR	230.901	through	230.905]	was	adopted	in	1990	as	a	safeharbor	from	the	registration	requirements	

of	the	Securities	Act	for	any	offer	or	sale	of	securities	madeoutside	the	United	States.	It	provides	that	any	“offer,”	“offer	to	sell,”	“sell,”	“sale”	or	
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The Amendment to Rule 506 
To implement the mandated rule change, the SEC is proposing to add Rule 506(c), which would permit the use of 
general solicitation and advertising to offer and sell securities under Rule 506, provided that the following conditions  
are met34: 

1. the issuer takes reasonable steps to verify that the purchasers of securities are accredited investors; 
2. all purchasers of securities must be accredited investors, either because they come within one of the 

categories in the definition of accredited investor, or the issuer reasonably believes that they do, at the 
time of the sale; and 

3. all terms and conditions of Rule 501 and Rules 502(a) and (d) are satisfied.    

The proposed amendments to Rule 506 do not affect the existing provisions of Rule 506.  Accordingly, an issuer that 
does not wish to engage in general solicitation and advertising could rely on the old Rule 506 and offer and sell its 
securities to up to 35 unaccredited sophisticated investors.  An issuer opting to rely on the old Rule 506 would also not 
have to take any additional steps to verify that a purchaser is accredited.   

Reasonable Steps to Verify Accredited Investor Status 
In a nutshell, the SEC declines to define what actions suffice as reasonable steps to verify accredited investor status, 
and instead leaves the determination to the issuer. According to the SEC, “whether the steps taken are ‘reasonable’ 
would be an objective determination, based on the particular facts and circumstances of each transaction.”35  The SEC 
suggests that where accreditation has been verified by a trusted third party, it would be reasonable for an issuer to rely 
on that verification and not conduct its own additional verification process.   However, overall, the SEC was apprehensive 
to even list suggested methods of verification in case the industry perceived these listed methods as de facto 
requirements or de facto sufficient steps in all cases.   

 The SEC did lay out examples of overall factors to be considered:36 

a. The nature of the purchaser and type of accredited investor they claim to be.  For instance, if the purchaser 
is claiming that they are an accredited investor because they are a broker-dealer registered with the SEC, 
verification could be a simple check on FINRA’sBrokerCheckwebsite.37  Of course, the hardest status to 
verify will be natural persons claiming that they meet the net worth test ($1 million)38 or income test 
($200,000 per year for individuals and $300,000 for joint filers).39 The SEC recognized that taking reasonable 
steps to verify the accredited investor status of natural persons was more difficult than other categories of 
accredited investors, and these practical difficulties likely would be exacerbated by natural persons’ privacy 
concerns about the disclosure of their personal financial information. 
 

b. The amount and type of information that the issuer has about the purchaser.  Clearly, the more information, 
the better.  The SEC lists the obvious (IRS Form W-2s; tax returns; verification from an accountant, attorney, 
bank or broker-dealer).  Moreover, although not required, it is assumed that an issuer should at least conduct 
a check of publicly available information.   

																																																																																																																																																																																																																																	
“offer	to	buy”	thatoccurs	outside	the	United	States	is	not	subject	to	the	registration	requirements	of	Section	5.	Regulation	Sdoes	not	limit	the	
scope	or	availability	of	the	antifraud	or	other	provisions	of	the	Securities	Act	to	offersand	sales	made	in	reliance	on	Regulation	S.	
34Broker-dealers	participating	in	offerings	in	conjunction	with	issuers	relying	on	proposedRule	506(c)	would	continue	to	be	subject	to	the	rules	of	
the	Financial	Industry	Regulatory	Authority(“FINRA”)	regarding	communications	with	the	public.	See	FINRA	Rule	2210.	
35	See	SEC	Release	No.	33-9354,	P.	14.	
36
Id.	

37
This	website	is	available	at	http://www.finra.org/Investors/ToolsCalculators/BrokerCheck/. 

38
See	17	CFR	230.501(a)(5).	

39
See	17	CFR	230.501(a)(6).	
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c. Nature and terms of the offering, such as type of solicitation and minimum investment requirements.  The 
example proffered by the SEC40 is an offering conducted by soliciting pre-approved accredited investor lists 
from a reasonably reliable third party such as a broker-dealer vs. open-air solicitation via social media or 
television or radio advertising or a website accessible to the general public—the latter, of course, requiring 
greater verification than the former.  In the case of the latter, the SEC has stated that it does not believe that 
an issuer would have taken reasonable steps to verify accredited investor status if it required only that a 
person check a box in a questionnaire or sign a form, absent other information about the purchaser 
indicating accredited investor status. Further, the SEC highlights the obvious, such as that the higher the 
minimum investment required, the fewer steps an issuer would need to take to verify accreditation.   

Regardless of the methods an issuer uses to verify accredited status, they should keep adequate and complete records 
that document the steps taken.  If the exemption is challenged, the burden is on the issuer to prove that under the facts 
and circumstances of their particular offering, they took reasonable steps to verify and they reasonably believed that an 
investor was accredited at the time of the sale.  However, although the rules do not address the issue, the SEC is 
cognizant of the privacy concerns raised by having issuers obtain and maintain personal financial records from investors.   

In reviewing Release No. 33-3954, the SEC’s approach seems consistent with the overall mandate of the Jobs Act.  As 
they state, “a method that is reasonable under one set of circumstances may not be reasonable under a different set of 
circumstances.”   

Reasonable Belief that all Purchasers are Accredited Investors 
In addition to requiring that an issuer take reasonable steps to verify accredited investor status, the new Rule 506(c) 
requires that an issuer have a reasonable belief that all purchasers are accredited investors.41   Current Rule 506 
requires that the issuer have a reasonable belief that investors are accredited, and the SEC desires to continue this 
standard with the new Rule 506(c).  In particular, the reasonable belief standard ensures that the exemption will not be 
lost if an issuer takes reasonable steps to verify accredited status and reasonably believes that an investor is accredited, 
but later learns that such investor was not, in fact, accredited. 

Form D Check Box for Rule 506(c) Offerings 
Under Rule 503 of Regulation D, an issuer offering or selling securities in reliance on Rule 504, 505 or 506 must file a 
notice of sales on Form D with the SEC for each new offering of securities no later than 15 calendar days after the first 
sale of securities in the offering.  The SEC is proposing to amend Form D, which is a notice required to be filed with the 
SEC by each issuer claiming a Regulation D exemption, to add a check box to indicate whether an offering is being 
conducted pursuant to the proposed exemption under Rule 506(c).42  The SEC plans to use this information in order to 
monitor the use of general solicitation in Rule 506(c) offerings, the size of this offering market and look into the 
verification requirement practices employed by issuers and assess the effectiveness of various verification practices in 
identifying and excluding non-accreditedinvestors from participation in proposed Rule 506(c) offerings. 

Request for Comment 
The SEC requests comments in Release No. 33-3954, Section G, on specific questions related to the proposed rule.  In 
particular, the SEC is asking the public to opine on whether the proposed rule will be effective in limiting sales to 
accredited investors or whether specific methods of verification should be adopted.  The SEC asks commentators to 
suggest methods that issuers could use to verify accredited investor status, along with the merits of each method.  
Moreover, the SEC asks for comments addressing privacy concerns for investors who are supplying financial and 

																																																													
40	See	SEC	Release	No.	33-9354,	P.	19.	
41
SeeSEC	Release	No.	33-9354,	P.	27.	

42
SeeSEC	Release	No.	33-9354,	P.	29.	
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personal information to issuers.  The SEC also asks for comments as to whether additional rules or restrictions should be 
imposed on certain types of issuers such as shell companies, penny stock issuers, or blank check companies. 

Amendment to Rule 144A 
Title II of the JOBS Action directs the SEC to revise Rule 144A(d)(1) under the Securities Act to provide that securities 
may be offered to persons other than QIBs, including by means of general solicitation and advertising, provided that 
securities are only sold to persons that the seller and any person acting on behalf of the seller reasonably believe 
areQIBs.43  Taking the most direct and simplest route, the SEC has proposed to simply remove the terms “offer” and 
“offeree” to the existing Rule 144A(d)(1) such that only sales are limited to QIBs.44  As Rule 144A does not prohibit 
general solicitation, open offers have the effect of allowing such general solicitation.   

Integration with Offshore Offerings 
Regulation S provides a safe harbor for offers and sales of securities outside of the United States and includes an issuer 
and resale safe harbor.  Two general conditions apply to both safe harbors: (1) the securities must be sold in an offshore 
transaction and (2) there can be no directed selling efforts45 in the United States.46 Many practitioners have been 
concerned that the new general solicitation rules would de facto eliminate the ability to engage in concurrent Rule 144A 
or 506 and Regulation S offerings.  However, the SEC notes in Release No. 33-9354 that Regulation S, by its terms, 
does not integrate with either registered or “domestic offerings that satisfy the requirements for an exemption from 
registration under the Securities Act.”47  Since general solicitation under the new Rule 506(c) or Rule 144A would satisfy 
the requirements of a U.S. exemption, the SEC will not integrate concurrent offshore offerings that are conducted in 
compliance with Regulation S with domestic unregistered offerings that are conducted in compliance with Rule 506 or 
Rule 144A, as proposed to be amended, thereby leaving intact the ability to conduct concurrent offerings under 
Regulation S and Rule 506 or Rule 144A.48 

NASAA Calls for Withdrawal and Rewrite of Proposed Rules 
The North American Securities Administrators Association (“NASAA”) has called upon the SEC to withdraw its proposed 
Rule 506(c) and start fresh.  Members of NASAA are comprised of state securities regulators.  In correspondence to the 
SEC dated October 3, 2012, and again in a teleconference with the AARP, AFL-CIO, Consumer Federation of America 
and Americans for Financial Reform on October 10, 2012, Heath Abshure, President of NASAA, said that the rule fails in 
its current form to implement any protections for investors.  By releasing a proposed rule that does nothing more than 
recite what is already in the JOBS Act, Abshure stated, the SEC has neglected its duty to both issuers and investors.   

According to NASAA, Rule 506 offerings result in the highest number of state-led securities enforcement proceedings.  
We note that this is likely because Rule 506 is the most widely used offering exemption by all issuers, and although Rule 

																																																													
43	SeeSection	201(a)(2)	of	the	JOBS	Act.	
44	See	SEC	Release	No.	33-9354,	P.	37.	
45
Rule	902(c)(1)	[17	CFR	230.902(c)(1)]	broadly	defines	“directed	selling	efforts”	as:	any	activityundertaken	for	the	purpose	of,	or	that	could	

reasonably	be	expected	to	have	the	effect	of,	conditioning	the	market	in	the	United	States	for	any	of	the	securities	offered	in	reliance	on	
Regulation	S.	Such	activity	includes	placing	an	advertisement	in	a	publication	“with	a	general	circulation	in	the	United	States”	that	refers	to	the	
offering	of	securities	being	made	in	reliance	upon	Regulation	S.	
46
See	Rules	903	[17	CFR	230.903]	and	904	[17	CFR	230.904]	under	the	Securities	Act.	

47
See	Offshore	Offers	and	Sales,	Release	33-6863	(Apr.	24,	1990)	[55	FR	18306],	at	Section	III.C.1.	Inaddressing	the	offshore	transaction	

component	of	the	Regulation	S	safe	harbor,	the	Commission	stated,“Offers	made	in	the	United	States	in	connection	with	contemporaneous	
registered	offerings	or	offeringsexempt	from	registration	will	not	preclude	reliance	on	the	safe	harbors.”		Likewise,	inaddressing	directed	selling	
efforts,	the	Commission	stated,	“Offering	activities	in	contemporaneousregistered	offerings	or	offerings	exempt	from	registration	will	not	
preclude	reliance	on	the	safe	harbors.”Id.	at	fn.	47.	See	also	Rule	500(g)	of	Regulation	D	[17	CFR	230.500(g)]	(formerly	Preliminary	Note	No.	7to	
Regulation	D)	(“Regulation	S	may	be	relied	upon	for	such	offers	and	sales	even	if	coincident	offers	andsales	are	made	in	accordance	with	
Regulation	D	inside	the	United	States.”).	
48
See	SEC	Release	No.	33-9354,	P.	39.	
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506 pre-empts state law regarding registration requirements, it does not prohibit states from investigating and bringing 
enforcement actions related to fraud, which they do on a regular basis.   

In NASAA’sview, the SEC should establish specific steps that an issuer could take to verify that an investor is accredited. 
Finally, NASAA suggests that Rule 506(c) contain bad actor disqualifications.  NASAA believes that its suggestions, such 
as the change to the Form D filing deadline, would greatly assist the efforts of state securities regulators to police the 
market while being minimally burdensome to issuers.  

NASAA suggests that the SEC require the filing of a Form D in advance of any public advertising and place reasonable 
restrictions on the advertisements.  The reasoning in the October 3 letter is that this would give NASAA members a 
chance to review Form D’s for red flags and to monitor for issuers, officers, directors and placement agents with negative 
regulatory history.   

The authors of this article do not agree with NASAA.  We do not think that either NASAA or state regulatory bodies have 
the manpower to monitor all Form D filings with the SEC and conduct an initial review.  Moreover, the states only have 
authority to pursue enforcement proceedings for fraud conducted in their particular state.  Reviewing pre-sale Form D 
filings will not provide any information regarding the ultimate state of offers and sales and thus the ultimate state with 
jurisdictional authority involving a particular issue.  Moreover, many advertisements will be via the Internet and social 
networking, targeting potential investors nationwide in a non-specific manner.  For example, we doubt that the state of 
Michigan has the budget or manpower to monitor a Nevada Issuer that has filed a Form D and advertises via social 
media and thus technically to Michigan residents, but ultimately does not have sales in Michigan.  

NASAA suggests that the pre-filing of the Form D would put a state regulator in a better position to respond to an inquiry 
by a potential investor that views an advertisement.  However, we disagree with that argument, as well.  Form D contains 
very limited information regarding an Issuer, and even after advertising, prior to making an investment decision, an 
investor would need to provide information to an Issuer regarding their status as an accredited investor and receive 
disclosure documents.  Rather than try tomonitor all offerings nationwide and answer questions from investors based on 
seeing an advertisement, state regulators and the NASAA would be better advised to create a system that allows them to 
speak with and respond to potential investors within their state, once that investor has received information from an 
Issuer beyond the general advertisement.  In this way, both the state regulator and the potential investor can make a 
better decision as to the next course of action. 

Exemption from Broker-Dealer Registration  
Background 

Title II of the JOBS Act creates a limited exemption to the broker-dealer registration requirements for certain 
intermediaries that facilitate Rule 506 offerings.49  Section 4(b) as amended states thatwith respect to securities offered 
and sold in compliance with Rule 506 of Regulation D under the Securities Act, no person who meets the conditions set 
forth in paragraph (2) shall be subject to registration as a broker or dealer pursuant to section 15(a)(1) of the Exchange 
Act, solely because: 

(A) a person that  maintains a platform or mechanism that permits the offer, sale, purchase, or 
negotiation of or with respect to securities, or permits general solicitations, general 
advertisements, or similar or related activities by issuers of such securities, whether online, 
in person, or through any other means; 

(B) that person or any person associated with that person co-invests in such securities; or 
(C) that person or any person associated with that person provides ancillary services with 

respect to such securities. 
																																																													
49	SeeSection	201(c)	of	the	JOBS	Act,	which	adds	new	Section	4(b)	to	the	Securities	Act.	
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Ancillary services are defined as (A) the provision of due diligence services, in connection with the offer, sale, purchase, 
or negotiation of such security, so long as such services do not include, for separate compensation, investment advice or 
recommendations to issuers or investors; and (B) the provision of standardized documents to the issuers and investors, 
so long as such person or entity does not negotiate the terms of the issuance for and on behalf of third parties and 
issuers are not required to use the standardized documents as a condition of using the service.50 

Finally, the exemption from registration as a broker or dealer also requires that such person and each person associated 
with such person (A) receives no compensation in connection with the purchase or sale of the security; (B) does not have 
possession of customer funds or securities in connection with the purchase or sale; and (C) is not subject to statutory 
disqualification pursuant to Section 3(a)(39) of the Exchange Act (i.e., bad boy provisions).51 

SEC Guidance 
On February 5, 2013 the SEC issued guidance, via frequently asked questions (FAQs), regarding the exemption from 
broker-dealer registration under Title II of the JOBS Act.52 Interestingly, the SEC clarifies that the exemption from broker-
dealer registration does not require the drafting or enactment of any rules and accordingly was effective upon signing of 
the JOBS Act in April 2012 and is fully operational.  Of course, the intermediary cannot assist in an offering involving 
general solicitation until the rules allowing such offerings have been finalized, but intermediaries can set up shop, build 
websites and develop relationships in the interim.   

Question 10 of the SEC’s February 5, 2013FAQ may be of the most significance.The SEC confirms that the broker-
dealer exemption does not pre-empt state law and accordingly, persons acting in reliance on the new exemption must 
also comply with any and all applicable state securities regulations.   

Fortunately, each state provides an exemption from state securities registration requirements for offers and sales of 
securities made solely to QIBs, but those exemptions do not extend to offers made to non-QIBs. It remains an open 
question whether written offering materials used to offer (or deemed to be used to offer) securities to non-QIBs would be 
subject to a filing requirement in some states. We do not expect this technical point to be a concern in practice. 

Although the new statutory language appears self-evident, the SEC confirms that the exemption applies to websites and 
social media sites as exempt platforms53.   

Although the SEC states that it interprets “compensation” very broadly to include any direct or indirect economic benefit, 
it notes that Congress specifically allowed for co-investing and accordingly, profits from such co-investments would not 
be considered compensation to disqualify this broker-dealer registration exemption54.   

In addition, not only is it permissible for a venture capital fund or its adviser to operate a website where it lists offerings of 
securities by potential portfolio companies, co-invests in those securities with other investors, and provides standardized 
documents, the SEC believes that this very scenario shall dominate the use of the exemption.  The SEC states, “[A]s a 

																																																													
50	See	Section	201(c)(2)	of	the	JOBS	Act	amending	Section	4	of	the	Securities	Act.	
51	Id,	fn	49.	
52
See	SEC	Jumpstart	Our	Business	Startups	Act	Frequently	Asked	Questions	About	the	Exemption	from	Broker-Dealer	Registration	in	Title	II	of	the	

JOBS	Act	(February	5,	2013)	(“February	5,	2013	FAQ”),	available	at	http://www.sec.gov/divisions/marketreg/exemption-broker-dealer-
registration-jobs-act-faq.htm.	
53
See	February	5,	2013	FAQ,	Question	4.	

54
See	the	SEC’s	February	5,	2013	FAQ	Question	5.	
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practical matter, we believe that the prohibition on compensation makes it unlikely that a person outside the venture 
capital area would be able to rely on the exemption from broker-dealer registration.”55 

Reliance on the exemption in Section 4(b) of the Securities Act is not limited to use by any type of person, as long as 
they follow the rules, including not receiving compensation in association with the sale of securities.  Persons associated 
with issuers, including officers, directors and employees, can rely on the exemption and create websites advertising Rule 
506 offerings.56 

On the other hand, if a privately offered fund, or syndicate of privately offered funds, pays a salary to an internal 
marketing person to operate such a website or platform, that person would be deemed to receive compensation and 
would not be able to rely on the new exemption.  The SEC goes further to note that they are of the view that persons who 
market interests in private funds may be subject to the broker-dealer registration requirements found in Section 15(a)(1) 
of the Exchange Act.57 

On a technical note, the SEC confirms that the exemption is not an exclusion from the definition of broker-dealer.  
Platforms and intermediaries operating under the new Section 4(b) may be (and most likely are) broker-dealers;they are 
just exempted from registering as such.58 

On April 17, 2013, SEC Commissioner Elesse B. Walter testified before the Subcommittee on Oversight and 
Investigations, Committee on Financial Services, U.S. House of Representativesregarding the SEC’s implementation of 
Title II of the JOBS Act.  While no specific timetable for final implementation of the rules proposed in August 2012 was 
given, Commission Walter updated the Committee on the SEC’s work thus far and that its work on this important 
provision was still ongoing and that it was a priority for the agency. 

TITLE III – CROWDFUNDING – CROWDFUNDING FROM A TO Z 
 
As the expected deadline for the SEC to publish rules and regulations enacting the Crowdfunding Act (Title III of the 
Jumpstart Our Business Startups Act (JOBS Act)) grows nearer, it is a good time for a complete overview of 
crowdfunding.  New Sections 4(6) and 4A of the Securities Act of 1933 codify the crowdfunding exemption and its 
various requirements as to Issuers and intermediaries.  The SEC is in the process of drafting the underlying rules and 
regulations which will implement these new statutory provisions.   

A. WHAT IS CROWDFUNDING? 
The Crowdfunding Act amends Section 4 of the Securities Act of 1933 (the Securities Act) to create a new exemption to 
the registration requirements of Section 5 of the Securities Act.  The new exemption allows Issuers to solicit “crowds” to 
sell up to $1 million in securities as long as no individual investment exceeds certain threshold amounts.  

The threshold amount sold to any single investor cannot exceed (a) the greater of $2,000 or 5% of the annual income or 
net worth of such investor, if the investor’s annual income or net worth is less than $100,000; and (b) 10% of the annual 
income or net worth of such investor, not to exceed a maximum $100,000, if the investor’s annual income or net worth is 
more than $100,000.  When determining requirements based on net worth, an individual’s primary residence must be 
excluded from the calculation.  Clearly there is a conflict in the language determining threshold amounts.  An investor 

																																																													
55
See	the	SEC’s	February	5,	2013	FAQ	Question	6.	

56
See	the	SEC’s	February	5,	2013	FAQ	Question	7.	

57
See	the	SEC’s	February	5,	2013	FAQ	Question	8.	

58
Id,	fn	56.	
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could fall within both categories.  The conflict has been pointed out in numerous letters to the SEC and will presumably 
be addressed in the rule making. 

In addition, Section 302 of the Crowdfunding Act requires that all crowdfunding offerings be conducted through an 
intermediary that is a broker-dealer or funding portal that is registered with the SEC and a member of a registered self-
regulatory organization (SRO).  Currently that SRO is Financial Industry Regulatory Authority (FINRA).   

B. ISSUERS 
General Issuer Requirements 

AnIssuer who offers or sells securities in a crowdfunding offering must: 

(1)  File with the SEC and provide investors and the funding intermediary (whether a funding portal or  
       broker-dealer) and make available to potential investors: 

(a) The name, legal status, physical address, and website address of the Issuer; 
(b) The names of the directors and officers, and each person holding more than 20% of the 

shares of the Issuer; 
(c) A description of the business of the Issuer and the anticipated business plan of the Issuer; 
(d) a description of the financial condition of the Issuer, including (i) for offerings of $100,000 or 

less, income tax returns for the most recently completed year and financial statements 
certified by the principal executive officer as true and correct; (ii) for offerings of more than 
$100,000 but less than $500,000, financial statements reviewed by an independent public 
accountant in accordance with SEC standards and rules for such review; and (iii) for 
offerings more than $500,000, audited financial statements (note that the offering amount is 
determined by totaling all Section 4(6) offerings within the preceding 12-month period); 

(e) A description of the stated purpose and intended use of the proceeds of the offering; 
(f) The target offering amount and a deadline to reach the target and regular updates regarding 

the progress of meeting the target; 
(g) The price to the public of the securities and the method of determining the price; 
(h) A description of the ownership and capital structure of the Issuer including (i) terms of other 

securities offered and all other classes of securities of the Issuer including details on the 
differences and potential dilution that could result from a different class (for example, if 
preferred stock was converted); (ii) a description of how the exercise of rights held by 
principal shareholders could negatively impact the purchasers of the securities being 
offered; (iii) name and ownership levels of each existing shareholder owning 20% or more; 
(iv) how securities being offered are valued and examples of how they may be valued in the 
future; and (v) risks related to minority ownership and other capital-related risk, such as by 
the issuance of additional shares, sales of assets, transactions with related parties; 

(i) All other risk factors of the offering; 

(2)  Not advertise the terms of the offering, except for notices which direct investors to the funding portal  
       or broker; 

(3)  Not compensate, directly or indirectly, any person to promote the offering, unless certain disclosures are  
      made regarding all such compensation; and 

(4) File annual reports with the SEC and provide such reports to investors, with results of operations and  
      financial statements. 
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More General Issuer Qualifications 
All crowdfunding Issuers must be United States entities.  Although the Act does not limit the entity type to a corporation, I 
imagine that the practice and industry itself will impose such a limitation.   

Crowdfunding Issuers cannot be subject to the reporting requirements of the Securities Exchange Act of 1934 or an 
investment company.  These same restrictions currently apply for Issuers embarking on Rule 504 or Regulation A 
offerings.   

Issuer Liability Under the Act 
Section 302(c) of the Crowdfunding Act summarizes the potential liability to an Issuer for material misstatements and 
omissions.  In particular, the Act gives a private cause of action to a crowdfunding investor for rescission if they still own 
the security (return of their money plus interest in exchange for giving back the stock) or for damages if they no longer 
own the security.   

Section 302(c) of the Crowdfunding Act imposes liability for making an untrue statement of a material fact or omitting to 
state a material fact required to be stated or necessary in order to make the statements, in light of the circumstances 
under which they were made, not misleading, provided the purchaser did not know of such untruth or omission.  The 
liability standard is the same as is set out in Section 12(a)(2) of the Securities Act of 1933. The pertinent “moment of 
time” for considering liability is the time the investor makes a commitment for purchase.  Section 12 requires that the 
investor prove causation—that is, that they relied on the misleading information and, as a result of relying on such 
information, they were damaged. 

The Crowdfunding Act defines the Issuer, for purposes of liability, as the Issuer’s directors or partners, the principal 
executive officer or officers, principal financial officer and controller or accounting officer, and any other person that is 
part of the Issuer that offers or sells the securities in the crowdfunding offering.  In layman’s terms, all of the key officers, 
directors and employees of an Issuer in a crowdfunding offeringcan face personal liability for untrue statements or 
omissions.   

The Issuer (and the individuals) can raise several defenses, such as proof that the investor had actual knowledge of the 
information or should have been aware of the information if they had taken reasonable care and inquiry. The Act also 
specifically allows the Issuer to raise the defense that they did not know, and in the exercise of reasonable care, could 
not have known of such untruth or omission. 

Bad Boy Disqualification 
The Crowdfunding Act requires that the SEC create disqualification rules for both Issuers and funding portals and 
intermediaries and lists certain provisions to be included in the disqualification provisions.    “Bad actor” disqualification 
requirements, sometimes called “bad boy” provisions, prohibit Issuers and others (such as underwriters, placement 
agents and the directors, officers and significant shareholders of the Issuer) from participating in exempt securities 
offerings if they have been convicted of, or are subject to court or administrative sanctions for, securities fraud or other 
violations of specified laws.   

The Crowdfunding Act disqualifies any offering or sale of securities by a person that:	

(i)  is subject to a final order of a state securities commission or agency or other state authority   
     that (a) bars the person from associated with an entity regulation by such agency; (b) bars  
     the person from engaging in the business of securities, insurance or banking; or (c) bars the  
     person from engaging in savings associations or credit unions; 
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(ii) constitutes a final order based on a violation of any law or regulation that prohibits  
     fraudulent, manipulative, or deceptive conduct within the 10-year period ending on the date  
     of the filing of the offering; or  

(iii) has been convicted of any felony or misdemeanor in connection with the purchase or sale  
     of any security or involving the making of any false filing with the SEC. 

In addition, the SEC is empowered to add additional disqualification factors in its rule making. 

C.  INTERMEDIARIES 

Intermediary Use and Funding Portal Registration Requirements 
Section 302 of the Crowdfunding Act requires that all crowdfunding offerings be conducted through an intermediary that 
is a broker-dealer or funding portal registered with the SEC.   

The Act creates an exemption to broker-dealer registration for “funding portals” that, in addition to broker-dealers, can act 
as crowdfunding intermediaries.  Funding portals will be required to be registered with the SEC and to follow all such 
registration and ongoing rule and reporting requirements.  As with other aspects of the new law, these rules and ongoing 
reporting requirements have yet to be drafted.   In accordance with the Crowdfunding Act, funding portals must be 
“subject to the examination, enforcement and other rulemaking authority” of the SEC and must be a member of an SRO 
registered with the SEC.  Currently, the only applicable registered SRO is FINRA. 

Intermediary Requirements 
Whether the crowdfunding intermediary is a broker-dealer or new funding portal, they will be subject to the intermediary 
requirements set out in Section 4A(a) of the Securities Act.  Each of the requirements is subject to the more detailed 
rules that will be drafted by the SEC. 

A crowdfunding intermediary must: 

(1) Provide disclosures to potential investors, including disclosures related to risks and other investor 
education materials; 

(2) Ensure that each investor reviews investor education information and positively affirms that they 
understand that they risk losing their entire investment and can afford such loss; 

(3) Ensure that each investor answers questions demonstrating an understanding of the level of risk 
generally applicable to investments in start-ups, emerging businesses, and small Issuers; 

(4) Ensure that each investor answers questions demonstrating an understanding of the risk of 
illiquidity; 

(5) Take measures to reduce the risk of fraud by establishing rules and procedures including obtaining 
background and securities enforcement history checks on each officer, director and person holding 
more than 20% of the outstanding equity of an Issuer; 

(6) Not later than 21 days prior to the first day securities are sold, file with the SEC and make available 
to potential investors all disclosure information required and provided by the Issuer. (This 
requirement raises many questions, such as: Who is responsible for the accuracy of the information 
filed?  Will there be a review process with the SEC?  Can sales begin if there are open comments 
with the SEC?) 

(7) Ensure that no offering proceeds are given or available to the Issuer until the target offering amount 
has been raised, and allow investors to cancel their investment during that time; 

(8) Make efforts to ensure that no investor exceeds its allowable investment amount in any 12-month 
period, including from all Issuers and all funding portals (i.e., $2,000 or 5% of annual net income or 
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net worth if the net income or net worth is less than $100,000, or 10% of annual income or net worth 
up to $100,000 if the annual income or net worth is over $100,000); 

(9) Take steps to protect the privacy of information collected from investors; 
(10) Not compensate promoters, finders, or lead generators for providing the broker or funding portal 

with personal indentifying information of any potential investor (The SEC needs to clarify in its rule 
making whether a funding portal or broker faces any aiding and abetting or other liability for 
accepting such information that they have not paid for, or whether such practice will be acceptable.  
In addition, the SEC needs to clarify that brokers and funding portals can indeed compensate 
promoters, finders and lead generators for directing traffic to their site and other outside promotional 
activities as long as personal identifying information is not included); and 

(11) Prohibit its directors, officers or partners from having any financial interest in any Issuer using its 
service. 

Funding Portal Limitations; the Broker-Dealer Advantage; Intermediary Fees 
Section 304 of the Crowdfunding Act defines a funding portal as “any person acting as an intermediary in a transaction 
involving the offer or sale of securities for the account of others, solely pursuant to Section 4(6) of the Securities Act of 
1933” (i.e., the new crowdfunding section)—provided, however, that a funding portal intermediary may not: 

 (i) offers investment advice or recommendations; 

 (ii) solicit purchases, sales, or offers to buy the securities offered or displayed on its website or portal;  

(iii) compensate employees, agents or other persons for such solicitation or based on the sale of    
       securities displayed or referenced on its website or portal; or  

(iv) hold, manage, possess, or otherwise handle investor funds or securities (hopefully the SEC rules will  
                   provide guidance on who can provide these functions and the mechanics of those functions).   

Broker-dealer intermediaries may perform each of the above listed services.  Accordingly, broker-dealer intermediaries 
have a definite monetary advantage over funding portals in the crowdfunding arena.  First, a broker-dealer is already 
licensed, a member of FINRA and versed in abiding by strict regulations and reporting requirements. 

It is undisputed that a funding portal will be able to charge a fee to an Issuer for using its service.  However, how that fee 
will be determined and how much that fee can be is currently unknown.  Only licensed registered broker-dealers can 
charge a commission for raising money.  Only licensed registered broker-dealers will be able to offer the foregoing 
services and charge fees for these services.  Moreover, I note that a funding portal has to ensure that Issuers do not 
receive money until a target offering is made, but at the same time can’t hold the investors’ money during that time.  It 
seems the SEC will have to require the use of a broker-dealer, clearing firm or trusted specialized escrow agent by 
funding portals to address this quandary.  

D.  The Crowdfunding Act and State Securities Laws 
In addition to federal securities laws, each state has its own securities laws and governing body which oversees and 
enforces such laws.  The individual state securities statutes are not uniform; every state is different.  However, many 
aspects of federal securities law pre-empt state securities laws.  Still, pre-emption is never complete pre-emption.  
Although the federal securities laws may pre-empt the state securities laws in the areas of form and procedure of an 
offering, state regulators are always empowered to investigate and prosecute violations of their state anti-fraud securities 
provisions.  Moreover, state regulators can require certain disclosure filings (such as a copy of the Form D) and the 
payment of fees. 
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In an offering under the Crowdfunding Act, which is Internet-based, investors will come from any or all of the 50 states.  It 
would be incredibly difficult and expensive for a company to learn about and abide by the laws of each of these states.  
Section 305 of the Crowdfunding Act amends Section 18 of the Securities Act of 1933 to include securities sold in a 
crowdfunding offering as “covered securities” for purposes of federal pre-emption of state law.   Consistent with general 
pre-emption law, Congress specifies that Section 305 relates “solely to State registration, document and offering 
requirements... and shall have no impact or limitation on other State authority to take enforcement action with regard to 
an Issuer, funding portal, or any other person or entity using the exemption from registration provided by Section 4(6) of 
the Act.”   

Specific Provision as to Issuer’s Filing and Fee Requirements 
In addition, the Crowdfunding Act specifically prohibits states from requiring a filing or charging a fee in connection with 
notice requirements, except for the home state of the Issuer and any state in which more than 50% of all the investors 
reside.  

Specific Provision as to Funding Portal’s Registration Requirements 
The Crowdfunding Act amends Section 15 of the Securities Exchange Act of 1934 (Registration and Regulation of 
Broker-Dealers) to prohibit any state from enforcing any law, rule or regulation against a registered funding portal for 
operating as such.  In layman’s terms, a state cannot require a funding portal to register as a broker-dealer in that state, 
nor can they prosecute a funding portal for acting as an unregistered broker-dealer.  States can still investigate and 
prosecute funding portals for fraud. 

E. MISCELLANEOUS PROVISIONS 

Crowdfunding Securities Are Restricted 
The Crowdfunding Act has a self-contained restrictive provision on the resale of crowdfunding securities.  In particular, 
the securities issued in a crowdfunding offering are restricted securities.  Such securities may not be transferred by the 
investor until after a one-year holding period, except that they may be resold back to the Issuer, to an accredited 
investor, as part of a registered offering with the SEC, or to a family member in connection with death or a divorce.   

Many of the mechanics of the restriction are unclear, including, for example, whether an accredited investor purchaser 
would be still be subject to the one-year holding period.  In addition, as the Crowdfunding Act does not refer to Rule 144, 
it is unclear whether the crowdfunding securities become wholly free trading after a one-year holding period, or default to 
Rule 144, including the Rule 144 restrictions related to shell companies.  

Integration  
The integration doctrine sets forth principals for determining whethertwo or more securities offerings are really one 
offering that does not qualify as an exempt offering, oran exempt offering is really part of a registered public offering.  
The crowdfunding exemption in Section 4(6) of the Securities Act provides that “the aggregate amount sold to all 
investors by the Issuer, including any amount sold in reliance on the exemption provided under this paragraph during the 
12 month period preceding the date of such transaction” may not exceed $1,000,000.  It is unclear what other exempt 
offerings will integrate with a crowdfunding offering which is limited to $1 million in any 12-month period or whether a 
crowdfunding offering will integrate with a public offering.  The current integration rules (Rule 155 and 502(a)) are 
inapplicable to a crowdfunding offering on their face.   
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TITLE IV—SMALL COMPANY CAPITAL FORMATION 
 
History 

Title IV of the JOBS Act – Small Company Capital Formation – is quickly being called the new Regulation A+.  Title IV of 
the JOBS Act technically amends Section 3(b) of the Securities Act, which up to now has been a general provision 
allowing the SEC to fashion exemptions from registration, up to a total offering amount of $5,000,000.  This provision is 
intended to address the $5 million offering amount limitation contained in Section 3(b) of the Securities Act and in 
Regulation A.  

Technically speaking, Regulation D, Rule 504 and 505 offerings and Regulation A offerings are promulgated under 
Section 3(b), and Rule 506 is promulgated under Section 4(2).  This is important because federal law does not pre-empt 
state law for Section 3(b) offerings, but it does so for Section 4(2) offerings.  The cost of compliance with the various and 
varied state laws can be prohibitive, with an offering limit of $5,000,000.  Moreover, although Regulation A is technically 
an exemption from registration, it actually requires the filing of a registration statement with the SEC (Form 1-A), and 
such registration statement must clear comments.  Accordingly, over the years, Rule 506 has become the private offering 
exemption of choice, and Rule 505 and Regulation A are rarely used.   

The New Regulation A+ 

Section 401 of the JOBS Act amended Section 3(b) of the Securities Act to add Section 3(b)(2), which requires the SEC 
to adopt a new exemption that includes the following terms and conditions: 

(A) The aggregate offering amount of all securities offered and sold within the prior 12-month period in reliance 
on the exemption shall not exceed $50,000,000; 

(B) The securities may be offered and sold publicly; 
(C) The securities shall not be restricted; 
(D) The civil liability provisions in Section 12(a)(2) shall apply to any person offering or selling the securities; 
(E) The Issuer may solicit interest in the offering prior to filing any offering statement in accordance with rules to 

be written by the SEC; 
(F) The SEC shall require the Issuer to file annual financial statements with the SEC;  
(G) A suggestion that the SEC require the Issuer to prepare and file an offering document and prospectus with 

the SEC, and that the SEC enact disqualifying bad boy provisions (Regulation A already has such 
provisions). 

The new exemption provided under Section 401 is limited to equity, debt and convertible debt securities, including any 
guarantees of such securities.  Moreover, the new rule allows the SEC to make Regulation A+ Issuers file periodic 
reports analogous to current 10-Q and 10-K reports by Issuers subject to the reporting requirements of the Exchange 
Act.  Currently, Regulation A Issuers are not required to file periodic reports with the SEC.   

Finally, and what could be the real meat, is that securities sold under Section 401(b) of the Jobs Act  are “covered 
securities” for purposes of exempting those securities from state securities registration and offering requirements.  That 
is, the new Regulation A+ pre-empts state law. 

So, is this really a new exemption? 
So, Issuers under the Regulation A+ will file a registration statement, be pre-empted from abiding by individual state 
registration laws, issue free trading shares and thereafter report to the SEC.  Other than the test-the-waters provision, I’m 
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wondering how this new Regulation A+ exemption will be different to my client base of small cap and smaller public 
companies from a straight direct public offering (DPO) using Form S-1.  Perhaps the new registration form will be 
simplified, but smaller companies are already allowed to use simplified disclosures on a Form S-1 (such as two years of 
audits instead of three and omitting certain financial summaries...).  Perhaps the reporting requirements will be simplified, 
but again, small businesses are already allowed simplified disclosures, and the SEC is big on homogenizing forms and 
reports—and for good reason: investors can’t follow the disclosures otherwise, and the point of disclosure is to protect 
the investing public.  

Unlike the Title I Emerging Growth Company or the Title III Crowdfunding provisions of the JOBS Act, Title IV has only 
evoked 8 comment letters from the public, and other than one from the NASAA, they lack any substance whatsoever and 
NASAA’s letter addresses all sections of the JOBS Act, not just Regulation A+.  Perhaps it is because the entities that 
are interested in small public offerings (up to $50,000,000) don’t differentiate the new Title IV from existing rules and 
regulations and the bigger companies simply don’t care.   

Until the SEC publishes and enacts this new Regulation A+, we won’t know if it really is a new opportunity or if it will go 
the same way as the current Regulation A—which isn’t very far. 

TITLE V—PRIVATE COMPANY FLEXIBILITY AND GROWTH 
TITLE VI – CAPITAL EXPANSION 
 
The Exchange Act requires companies with greater than $10 million in total assets and greater than 500 record holders 
of any class of equity security to register and file periodic reports with the SEC. This requirement has been burdensome 
on companies aspiring to raise capital and grow but were not yet willing or able to take on the additional burdens of 
becoming a public reporting company.  

Title V and Title VI of The JOBS Act amends Section 12(g) and Section 15(d) of the Exchange Act as to threshold 
shareholder requirements and registration and deregistration requirementsto provide some relief from these 
requirements as follows: 

• Section 501 of Title V amends Section 12(g) of the Exchange Act to increase the holders of record threshold for 
triggering Section 12(g) registration for issuers (other than banks and bank holding companies) from 500 or more 
persons to either (1) 2,000 or more persons or (2) 500 or more persons who are not accredited investors. 

• Section 601(a)(1) of Title VI amends Section 12(g)(1)(B) to increase the holders of record threshold for triggering 
Section 12(g) registration for banks and bank holding companies, as such term is defined in the Bank Holding 
Company Act of 1956, as of any fiscal year-end after April 5, 2012 from 300 or more persons to 2,000 or more 
persons.  

• Section 601(a)(2) of Title VI amends Section 12(g)(2) of the Exchange Act to increase the holders of record 
threshold for Section 12(g) deregistration and suspension of reporting under Section 15(d) for banks and bank 
holding companies from 300 to 1,200 persons. 

• In calculating the number of holders of record for purposes of determining whether Section 12(g) registration is 
required with respect to a class of equity security, issuers (including banks and bank holding companies) may 
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exclude persons who received the securities pursuant to an employee compensation plan in transactions 
exempted from the registration requirements of Section 5 of the Securities Act.59 

In addition, Section 303 of the JOBS Act amends Section 12(g) of the Exchange Act to require the SEC by rule to 
exempt, conditionally or unconditionally, securities acquired pursuant to an offering made under the new crowdfunding 
exemption from the registration provisions of the Exchange Act. 

Although the amendments are effective April 5, 2012, they have somewhat of a retroactive effect.  So, if an issuer 
reached the 500 shareholder limit for its fiscal year end prior to April 5, 2012, but has not yet filed a Form 10 registration 
statement, it no longer has to, unless of course it has over 2,000 shareholders.  In this case, delinquency is forgiven.  If 
the Issuer has filed the registration statement but it has not yet gone effective,it may withdraw it.  Moreover, even if it has 
gone effective, as long as it is under the 2,000 shareholder limit, it can now file a Form 15 and relieve itself from further 
reporting obligations under the Exchange Act. 60 

Likewise, the new calculation exclusion of employees that received their shares under an exempted employee 
compensation plans are, in essence, retroactive.  An Issuer calculating the number of its shareholders would use the 
new rule as a basis of calculation and could therefore exclude qualified employees, whether they are current or past 
employees or whether they received their shares under a current or prior compensation plan.61 

Companies that meet these new thresholds are now able to deregister with the SEC and voluntarily moving to the over-
the-counter markets while realizing substantial savings on the costs of filing periodic reports and other SEC 
requirements. 

TITLE VII—OUTREACH ON CHANGES TO THE LAW 
 
The full and self-explanatory text of Title VII of the JOBS Act is as follows: 
 
“The Securities and Exchange Commission shall provide online information and conduct outreach to inform small and 
medium sized businesses, women owned businesses, veteran owned businesses, and minority owned businesses of the 
changes made by this Act.” 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
																																																													
59See	Section	502	of	the	Jobs	Act	amending	Section	12(g)	of	the	Exchange	Act.	
	
60See	SEC	Jumpstart	Our	Business	Startups	Act	Frequently	Asked	Questions	About	Changes	to	the	Requirements	for	Exchange	Act	
Registration	and	Deregistration	(April	11,	2012),	Question	1,	available	at	
http://www.sec.gov/divisions/corpfin/guidance/cfjjobsactfaq-12g.htm.			
61See	the	SEC’s	April	11,	2012	FAQ	Question	5.	
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